
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO.: PFA/WE/4/98 

  

In the complaint between: 

 

P Chambers          Complainant 

 

and  

 

Fedsure Group Staff Income Security Scheme    

 Respondent 

 

 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956  

 

 

On 11 May 1998 I handed down a determination in the above matter in favour of 

the complainant granting certain relief in favour of the complainant. 

 

In that determination I stated as follows: 

 
The respondent is a Group Income Security Scheme permanently established for 

the benefit of its members with the object of providing benefits for its members in 

the event of their disablement.  As such, it falls within the definition of a pension 

fund organisation as defined in section 1 of the Pension Funds Act of 1956. 

 

In the proceedings leading to that determination, neither party was legally 

represented, nor was the question of jurisdiction argued.  It seems that the 

complainant referred this matter to my office, on the advice of an employee at the 

Registrar of Pension Funds and on the assumption that the Ombudsman for Life 



Assurance no longer had jurisdiction, despite the fact that the complaint had 

previously been handled by the Ombudsman. 

 

Subsequently, on 28 May 1998 I was contacted by Mr Barry Lipshitz, the Senior 

Legal Adviser, Group Benefits of Fedsure Life Assurance Limited.  Mr Lipshitz 

apologised for the respondent not taking the point earlier, but asserted that I 

lacked jurisdiction by virtue of the fact that the respondent did not constitute a 

pension fund organisation as defined in section 1 of the Pension Funds Act of 

1956. 

 

I indicated to Mr Lipshitz that were he to apply for rescission of judgment, I would 

suspend the operation of my determination until such time as I finally determined 

the matter after hearing his arguments on rescission. 

 

Section 30E(1) of the Pension Funds Act of 1956 provides that in order to achieve 

his or her main object, the Adjudicator may make the order which any court of law 

may make.  This, in my view, permits me to follow a procedure similar to that 

provided for in rule 42 of the rules of the High Court, which provides that a court 

may either mero motu or upon the application of any party affected, rescind or 

vary any order or judgment in which there is an ambiguity or a patent error or 

omission.  The purpose of rule 42 is to correct expeditiously an obviously wrong 

judgment or order.  In my view, if I was not legally competent to make an order by 

virtue of lacking jurisdiction, such an order would be the result of a patent error, 

and I would be permitted to set aside my own determination. 

 

Thus, it became necessary for me to give consideration to whether or not the 

respondent was a pension fund organisation in terms of section 1 of the Pension 

Funds Act.  I consulted with both parties telephonically to hear their views on the 

issue and with various other interested parties in the pension funds industry. 

 

Section 30D of the Pension Funds Act of 1956 provides: 

 
The main object of the Adjudicator shall be to dispose of complaints lodged in 



terms of section 30A(3) of this Act in a procedurally fair, economical and 

expeditious manner. 
 

Section 1 defines a complaint to mean a complaint of a complainant relating to 

the administration of a fund, the investment of its funds or the interpretation and 

application of its rules. 

 

The expression fund is defined to mean a pension fund organisation.  The 

expression pension fund organisation is in turn defined to mean: 

 
(a) any association of persons established with the object of providing 

annuities or lump sum payments for members or former members of such 

association upon their reaching their retirement dates, or for the 

dependants of such members or former members upon the death of such 

members or former members; or 

 

(b) any business carried on under a scheme or arrangement established with 

the object of providing annuities or lump sum payments for persons who 

belong or belonged to the class of persons for whose benefit that scheme 

or arrangement has been established, when they reach their retirement 

dates or for dependants of such persons upon the death of those persons; 

 

and includes any such association or business which in addition to 

carrying on business in connection with any of the objects specified in 

paragraph (a) or (b) also carries on business in connection with any of the 

objects for which a friendly society may be established, as specified in 

section 2 of the Friendly Societies Act, 1956, or which is or may become 

liable for the payment of any benefits provided for in its rules, whether or 

not it continues to admit, or to collect contributions from or on behalf of, 

members; 
 

In my earlier determination, I was of the view that the respondent fell within 

paragraph (b) of the definition in that it amounted Aa business which in addition to 

carrying on business in connection with any of the objects specified in paragraph 

(a) or (b) also carries on business in connection with any of the objects for which 
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a friendly society may be established, as specified in section 2 of the Friendly 

Societies Act, 1956, .......@.  Friendly societies are permitted in terms of section 2 

of the Act to pursue the object of providing income security for persons suffering 

from disability through the provision of disability benefits. 

 

Mr Lipshitz has argued that to determine whether or not the respondent falls 

within the pension funds organisation, the first question to ask is whether the 

business carried on under the scheme or arrangement provides as its prime 

objective, the provision of benefits on retirement.  The provision of benefits 

provided under an income security scheme such as the respondent are benefits 

prior to retirement only.  The benefits specifically cease on retirement.  This is 

confirmed by rule 15 of the respondent=s rules.  The second question to be asked 

is whether the association or business carries on or includes a friendly society 

business.  This test can only apply if the first test succeeds.  Since the first test 

failed, according to Mr Lipshitz, the second test falls away.  In other words, before 

the respondent could be considered a pension fund organisation, it is not 

sufficient for it to carry on the business of a friendly society on its own, it must 

also carry on the business of providing retirement benefits.  As the respondent 

does not do this, it cannot be considered to be a pension fund organisation. 

 

Furthermore, the respondent falls within the definition of a benefit fund within the 

meaning of that expression in the Income Tax Act 58 of 1962.  Section 1 of the 

Income Tax Act defines a benefit fund to mean: 

 
(a) any friendly society registered under the Friendly Societies Act, 1956 (Act 

No.  25 of 1956), or any fund established before 13 June 1986 which is not 

so registered solely because of the provisions of section 2(2)(a) of that 

Act; or 

 

(b) any medical scheme registered under the provisions of the Medical 

Schemes Act, 1967 (Act No.  72 of 1967); or 

 



 
 

5 

(c) any fund (other than a pension fund, provident fund or retirement annuity 

fund) which, in respect of the year of assessment in question, the 

Commissioner is satisfied is a permanent fund bona fide established for 

the purpose of providing sickness, accident or unemployment benefits for 

its members, or mainly for such a purpose and also for the purpose of 

providing benefits for the dependants or nominees of deceased members; 

 

Paragraph (c) of the definition makes it clear that for income tax purposes it is 

possible to form an income security scheme other than a pension fund, provident 

fund or retirement annuity fund. 

 

The respondent has been approved as a benefit fund by the Commissioner of 

Inland Revenue in terms of section 1 of the Income Tax Act 58 of 1962.  It is also 

not registered as a pension fund in terms of section 4 of the Pension Funds Act. 

 

Accordingly, I am persuaded by Mr Lipshitz=s arguments that I do not have 

jurisdiction in relation to the respondent.  My earlier determination therefore 

should be set aside on the grounds that I have erroneously assumed jurisdiction. 

 

It would seem to me that the appropriate authority to deal with the complainant=s 

complaint is the Ombudsman for Life Assurance, and accordingly I shall refer my 

earlier determination together with this determination to his offices forthwith. 

 

Order 

 

The order of this tribunal is as follows: 

 

1. The order of this tribunal in this matter dated 11 May 1998 is hereby set 

aside. 

 

2. The complainant=s complaint is dismissed. 
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DATED AT CAPE TOWN THIS 28TH DAY OF SEPTEMBER 1998. 

 

 

..................................................... 

John Murphy 
PENSION FUNDS ADJUDICATOR  


